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STATEMENT OF THE | SSUE

Whet her the Respondent commtted the violations alleged in
the Adm nistrative Conplaint dated May 3, 2000, and, if so, the
penalty that should be inposed.

PRELI M NARY STATEMENT

In an Adm ni strative Conpl aint dated May 3, 2000, the
Depart ment of Business and Professional Regul ation, D vision of
Real Estate, ("Departnent") charged in Count | that Dale Small ey
violated a standard for the devel opnment or conmunication of a
real estate appraisal or other provision of the Uniform
St andards of Professional Appraisal Practice, in violation of
Section 475.624(14), Florida Statutes (1999); the Departnent
charged in Count Il of the Adm nistrative Conplaint that
M. Smalley is guilty of cul pabl e negligence or a breach of
trust in a business transaction, in violation of
Section 475.624(2), Florida Statutes (1999). These violations
are based on the factual allegations that M. Smalley knew or
shoul d have known that the signature of the supervisory
apprai ser on an appraisal report was not genui ne and that he
failed to maintain a workfile for the appraisal report.

M. Smalley tinely filed a request for a formal hearing, and the

Departnment transmtted the matter to the Division of



Adm ni strative Hearings for assignnment of an adm nistrative |aw
judge. The formal hearing was held on May 21, 2001.

At the hearing, the Departnent presented the testinony of
Brian A. Piper and Lance Canpbell, and Petitioner's Exhibits 1
through 4 were offered and received into evidence. M. Small ey
testified in his own behalf, and Respondent's Exhibit 1 was
of fered and received into evidence but was then wthdrawn. At
the Departnment's request, official recognition was taken of
Chapters 120, 455, and 458,! Florida Statutes (1999). Subsequent
to the hearing, after notice and an opportunity to be heard, the
under si gned, on her own notion, took official recognition of
that portion of the Ethics Rule contained in the 1999 edition of
the Uniform Standards of Professional Appraisal Practice
("USPAP") promul gated by the Appraisal Standards Board of the

Appr ai sal Foundation entitled "Record Keeping."

The one-volune transcript of the proceedings was filed with
the Division of Adm nistrative Hearings on June 25, 2001, and
the parties tinely filed proposed findings of fact and
concl usi ons of |aw, which have been considered in preparing this
Recomended Order.

FI NDI NGS OF FACT

Based on the oral and docunentary evidence presented at the
final hearing and on the entire record of this proceeding, the

follow ng findings of fact are nade:



1. The Departnent is the state agency responsible for
i nvestigating conplaints filed against registered, |icensed, or
certified real estate appraisers and for prosecuting
di sci plinary actions agai nst such persons. Section 455. 225,
Florida Statutes (2000). The Florida Real Estate Appraisal
Board is the state agency charged with regul ating, |icensing,
and disciplining real estate appraisers registered, |icensed, or
certified in Florida. Section 475.613(2), Florida Statutes
(2000) .

2. At the times material to this proceeding, M. Snalley
was a regi stered assistant real estate appraiser in Florida.
Si nce Novenber 1999, M. Smalley has been a certified
residential real estate appraiser in Florida.

3. M. Lance Canpbell was registered with the Depart nment
as M. Smalley's supervisory appraiser from approxi mately
Oct ober 1997 to Cctober 1999:2 both M. Canpbell and M. Snalley
were enpl oyed at the tine by Southeastern Property Appraisals.
In order for a licensed or certified appraiser to be registered
as the supervisory appraiser for a registered assistant
apprai ser, a formfurnished by the Departnent nmust be conpl eted
and signed by both the regi stered assistant appraiser and the
certified appraiser, and the formnust be filed with the
Departnment. In order for M. Canpbell to becone registered with

the Departnment as his supervisory appraiser, M. Snalley



conpl eted the portion of the registration formto be conpl eted
by the registered assistant appraiser and gave it to
M. Canpbell so he could conplete the renmaining portion of the
form M. Canpbell submitted the conpleted formto the
Depart nent.

4. After the first few nonths of their professional
rel ati onship, M. Canpbell was not necessarily aware of
M. Snalley's apprai sal assignnents because M. Snalley usually
recei ved assignnents directly fromthe client. Once M. Snalley
conpl eted an appraisal report, it was his practice to hand in
the report and the acconpanying workfile for M. Canpbell's
review and signature. It was M. Canpbell's practice to review
M. Smalley's appraisal reports and workfiles, sign the reports,
process them and send themto the clients.

5. As M. Snalley's supervisory appraiser, M. Canpbell
found that M. Smalley always did a thorough job on his
apprai sal reports and nai ntai ned conplete workfiles that
i ncluded the data necessary to support his appraisal reports.
In M. Canpbell's opinion, M. Snalley is a very qualified
appr ai ser.

6. In June 1999, M. Smalley was retained by Allstate
Mort gage Corporation ("Allstate") to appraise residential

property | ocated at 15315 Sout hwest 178th Terrace, M am,



Florida. Allstate requested that Frank Otero sign the appraisal
as M. Smalley's supervisory appraiser.

7. At the tines material to this proceeding, M. Oero was
a state-certified residential real estate appraiser who was
enpl oyed by Sout heastern Property Appraisals. M. Qero was not
regi stered as a supervisory appraiser for M. Smalley when
Al l state requested that he act as M. Smalley's supervisory
apprai ser for the subject appraisal. Consequently, M. Smalley
obt ai ned a copy of the Departnent registration formfrom
M. Canpbell, conpleted his portion of the form and gave it to
M. Oero so he could conplete his portion of the form
M. Small ey assuned that M. Qero had done so and that
M. Oero had submtted the formto the Departnent.

8. The USPAP contain a provision requiring real estate
apprai sers to keep records of each appraisal they perform The
Et hics Rules of the 1999 edition of the USPAP include the
foll ow ng provision:

Record Keepi ng

An apprai ser nmust prepare a workfile for
each assignnment. The workfile nust include
the nanme of the client and the identity, by
name or type, of any other intended users;
true copies of any witten reports,
docunented on any type of nedia; sumaries
of any oral reports or testinony, or a
transcript of testinony, including the
apprai ser's signed and dated certification;
all other data, information, and
docunent ati on necessary to support the



apprai ser's opi nions and concl usions and to
show conpliance with this rule and all other
applicabl e Standards, or references to the

| ocation(s) of such other docunentation.

An appraiser nust retain the workfile for a
period of at least five (5) years after
preparation or at least two (2) years after
final disposition of any judicial proceeding
in which testinony was given, whichever
period expires last, and have custody of his
or her workfile, or nake appropriate

wor kfile retention, access, and retrieval
arrangenents with the party havi ng custody
of the workfile.

Comment: A workfile preserves evidence of
t he apprai ser's consideration of al
applicabl e data and statenents required by
USPAP and ot her information as may be
required to support the findings and
concl usi ons of the appraiser. For exanple,
the content of a workfile for a Conplete
Appr ai sal nust reflect consideration of all
USPAP requirenments applicable to the
specific Conpl ete Appraisal assignnent.
However, the content of a workfile for a
Limted Appraisal need only reflect

consi deration of the USPAP requirenents from
whi ch there has been no departure and that
are required by the specific Limted
Appr ai sal assi gnnment.

A photocopy or an electronic copy of the
entire actual witten appraisal, review, or
consulting report sent or delivered to a
client satisfies the requirenent of a true
copy. As an exanple, a photocopy or

el ectroni c copy of the Self-Contained
Apprai sal Report, Sunmary Appraisal Report,
or Restricted Use Appraisal Report actually
i ssued by an appraiser for a real property
Conpl ete Appraisal or Limted Appraisal

assi gnnent satisfies the true copy

requi renent for that assignnent.



Care should be exercised in the selection of
the form style, and type of nediumfor
witten records, which nay be handwitten
and informal, to ensure they are retrievable
by the appraiser throughout the prescribed
record retention period.

A workfile nust be in existence prior to and

cont enpor aneous with the issuance of a

witten or oral report. A witten summary

of an oral report nust be added to the

workfile within a reasonable tinme after the

i ssuance of the oral report.

A workfile nmust be nade avail abl e by the

apprai ser when required by state enforcenent

agenci es or due process of law. In

addition, a workfile in support of a

Restricted Use Appraisal Report mnust be

avai l able for inspection by the client in

accordance with the Comment to Standards

Rule 2-2(c)(ix).

9. As he went about preparing the subject appraisal,
M. Smalley conpiled a workfile consisting of the data on which
he based his appraisal, including photographs, diagranms, naps,
and printouts on the property sales in the nei ghborhood, known
as "conparables.” M. Smalley maintained a hard copy of the
wor kfile, and he also put the workfile into the office conputer.
10. In reporting the results of his appraisal of the

subj ect property, M. Snalley used the "Uniform Residenti al
Apprai sal Report,"” which is identified as "Freddie Mac Form 70."
M. Smalley entered the data on which he based his appraisal and

his conclusion regarding the value of the property on the form

he typed his nanme on the line on the second page of the form



reserved for the name of the appraiser, and he typed "Franky
O ero” on the Iine on the second page of the formreserved for
the nane of the supervisory appraiser. The date of "July 15,
1999" was typed in the space bel ow the typed nanes.

11. M. Smalley signed his nane on the |ine above his
typed nane. Then, as was his usual practice with M. Canpbell,
M. Smalley left the report and the workfile in a designated
area for M. Qero to pick up so he could review the apprai sal
report and the workfile and sign the appraisal report.

12. After he conpleted the appraisal report, M. Smalley
included in the hard-copy of the workfile a copy of the two-page
report. The copy of the appraisal report M. Smalley retained
in the workfile was printed fromthe workfile he maintained on
the conputer, and this copy of the report did not contain either
his signature or that of M. Qero.

13. On August 12, 1999, the Departnent received an
anonynous conplaint in which it was asserted that the val ue
assigned in the appraisal report to the property |ocated at
15315 Sout hwest 178th Terrace, Mam , Florida, was too high; a
copy of the appraisal report containing signhatures purporting to
be those of M. Smalley and M. O ero was attached to the
conplaint filed wwth the Departnent. The Departnent forwarded a

copy of the conplaint to M. Qero.



14. At sone point after he received notification of the
conplaint, M. Qero tel ephoned M. Canpbell to advise
M. Canpbell that he, M. Oero, was being investigated by the
Departnment with respect to a conplaint it had received about an
apprai sal report prepared by M. Smalley. M. Canpbell set up a
nmeeting with M. OGero and M. Smalley. Prior to the neeting,
M. Otero sent M. Canpbell a copy of the subject appraisal
report by facsimle transmttal. The copy of the report that
M. Qero sent to M. Canpbell contained signatures above the
typed nanmes of M. Smalley and of M. Qtero.

15. M. Qero's primary concern at the neeting, and the
focus of the discussion, was the allegation in the conplaint
that the value assigned to the property in the appraisal report
was too high. There was al so sone di scussi on about whet her
M. Oero had signed the appraisal report.

16. The first tine M. Smalley saw a copy of the report
containing a signature above M. Qero's typed nane was at the
meeting wiwth M. Canpbell and M. Qero.

17. The Departnent's investigator interviewed M. Smalley
on March 9, 2000. During the interview, the investigator
reviewed M. Snalley's workfile on the subject appraisal and
copi ed sel ected docunents fromthe file, with M. Smalley's
assi stance. One docunment that the investigator copied from

M. Smalley's workfile was the copy of the two-page appraisal
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report that M. Smalley had printed fromthe workfile he
mai nt ai ned on the conputer, which copy did not contain
signatures of M. Smalley and M. Qero.

18. The Departnent's investigator obtained a conputer
printout of M. Smalley's licensure file. According to the
Departnent's investigator, the printout did not show t hat
M. Oero was registered with the Departnent as a supervisory
appraiser for M. Smalley in July 1999. As a result, the
Departnment issued to M. Smalley a Uniform Di sciplinary G tation
dated March 13, 2000, charging that a Uniform Residenti al
Apprai sal Report was submtted to M. Smalley's client wwth the
signature of a supervisory apprai ser who was not registered with
t he Departnent.

Sunmary

19. The evidence presented by the Departnment is not
sufficient to establish with the requisite degree of certainty
that M. Smalley failed to maintain a workfile for the subject
appraisal, that he failed to maintain a workfile while he was
preparing the appraisal that contained the data on which he
relied in conpleting the appraisal, or that he was required to
include in the workfile a copy of the signed appraisal report.

20. The evidence presented by the Departnent is not
sufficient to establish with the requisite degree of certainty

that the signature on the appraisal report was not M. Oero's

11



signature, that M. Smalley signed M. Qero's signature to the
subj ect appraisal report, or that M. Smalley knew or should
have known that M. Otero was not registered as one of his
supervi sory apprai sers.

CONCLUSI ONS OF LAW

21. The Division of Administrative Hearings has
jurisdiction over the subject matter of this proceedi ng and of
the parties thereto pursuant to Sections 120.569 and 120.57(1),
Florida Statutes (2000).

22. In its Admnistrative Conplaint, the Departnent seeks
to i npose penalties against M. Smalley that include suspension
or revocation of his license and/or the inposition of an
adm nistrative fine. Therefore, the Departnent has the burden
of proving by clear and convinci ng evidence that M. Small ey
commtted the violations alleged in the Admnistrative

Conpl ai nt. Departnent of Banking and Finance, Division of

Securities and I nvestor Protection v. Osborne Stern and Co., 670

So. 2d 932 (Fla. 1996); and Ferris v. Turlington, 510 So. 2d 292

(Fla. 1987).

23. In Evans Packing Co. v. Departnment of Agriculture and

Consuner Services, 550 So. 2d 112, 116, n. 5 (Fla. 1st DCA

1989), the court defined clear and convincing evidence as

foll ows:

12



24.

[C]l ear and convinci ng evidence
requires that the evidence nust be found to
be credible; the facts to which the
W tnesses testify nust be distinctly
remenbered; the evidence nust be precise and
explicit and the w tnesses nust be | acking
in confusion as to the facts in issue. The
evi dence must be of such weight that it
produces in the mnd of the trier of fact
the firmbelief or conviction, wthout
hesitancy, as to the truth of the
al | egati ons sought to be established.
Slomowitz v. Wl ker, 429 So. 2d 797, 800
(Fla. 4th DCA 1983).

Judge Sharp, in her dissenting opinion in Wl ker v.

Fl ori da Departnent of Business and Professional Regulation, 705

So. 2d 652, 655 (Fla. 5th DCA 1998) (Sharp, J., dissenting),

revi ewed recent pronouncenents on clear and convi nci ng evi dence:

25.

Cl ear and convi nci ng evi dence requires nore
proof than preponderance of evidence, but

| ess than beyond a reasonable doubt. 1Inre
| nqui ry Concerning a Judge re & azi ano,

696 So. 2d 744 (Fla. 1997). It is an
internedi ate | evel of proof that entails
both qualitative and quantative [sic]
elements. |In re Adoption of Baby E.A W,
658 So. 2d 961, 967 (Fla. 1995), cert.

deni ed, 516 U. S. 1051, 116 S. C. 719, 133
L. BEd. 2d 672 (1996). The sumtotal of

evi dence must be sufficient to convince the
trier of fact without any hesitancy. |1d.
It must produce in the mnd of the trier of
fact a firmbelief or conviction as to the
truth of the allegations sought to be
established. Inquiry Concerning Davie, 645
So. 2d 398, 404 (Fla. 1994).

Section 475.624, Florida Statutes (1999), provides

that the Florida Real Estate Appraisal Board nmay, inter alia,

revoke or

suspend the license, registration, or certification

13
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a real estate appraiser or may reprimnd, fine, or put on
probati on any such appraiser if the appraiser has commtted any
one of several acts enunerated in the statute.

26. Section 475.624 is a penal statute and, as such, nust

be strictly construed in favor of M. Smalley. See Miunch v.

Departnent of Professional Regulation, Division of Real Estate

592 So. 2d 1136, 1138 (Fla. 1st DCA 1992),

27. Section 475.628, Florida Statutes (1999), provides:
Each appraiser registered, |licensed, or
certified under this part shall conply with
t he Uniform Standards of Professiona
Apprai sal Practice. Statenents on appraisa
standards whi ch nay be issued for the
pur pose of clarification, interpretation,
expl anation or elaboration through the
Appr ai sal Foundation shall al so be binding
on any appraiser registered, |icensed, or
certified under this part.

28. Section 475.624(14), Florida Statutes (1999), provides
that disciplinary action may be taken agai nst an apprai ser who
"[h]as violated any standard for the devel opment or
communi cati on of a real estate appraisal or other provision of
t he Uni form Standards of Professional Appraisal Practice." The
Departnent included in its Adm nistrative Conplaint the factua
allegation that M. Snalley "failed to maintain a workfile for
the appraisal report." This factual allegation is the basis for

the charge in Count | of the Adm nistrative Conpl aint that

M. Smalley "violated a standard for the devel opnent or

14



comruni cati on of a real estate appraisal or other provision of
the Uniform Standards of Professional Appraisal Practice,
specifically the conduct portion of [the] Ethics Rule, in
violation of § 475.624(14), Fla. Stat.(1999)."% Based on the
findings of fact herein and for the reasons set forth below, the
Departnent has failed to satisfy its burden of proving by clear
and convincing evidence that M. Small ey viol ated

Section 475.624(14), Florida Statutes (1999), as alleged in the
Adm ni strative Conplaint or as argued by the Departnent in its
Proposed Reconmended Order.

29. Although the Adm nistrative Conplaint alleges only
that M. Snalley failed to maintain a workfile and the
Departnment stipulated at the hearing that M. Snalley naintained
a workfile on the subject appraisal, the Departnent takes the
position in its Proposed Recommended Order that

[ t] hough Respondent was able to produce a
conpl ete workfile at the hearing,
Inv[estigator] Piper testified that when he
reviewed the subject file, the workfile did
not contain signed copies of the appraisal
report or supporting data. . . . Though
Respondent mai ntained a workfile, he failed
to maintain a conplete workfile containing a
signed appraisal report at the tine he
devel oped and conmmuni cated the apprai sal
report.

30. First, the Departnent has failed to prove by clear and

convinci ng evidence the factual allegation that M. Smalley

failed to include in his workfile for the subject appraisal the

15



data required by the USPAP record-keeping rule. At the hearing,
the Departnent stipulated that M. Smalley maintained a workfile
for the subject appraisal, and it stipulated that the workfile
cont ai ned those docunments identified by M. Smalley during his
testi nony, which docunents included data to support the
apprai sal .* The testinony of the Departnent's investigator that
M. Smalley's workfile did not contain the data to support the
apprai sal and/or that the data in the workfile was accumul at ed
"after the fact" does not neet the standard for clear and
convi nci ng evidence: The investigator's testinmony was not
preci se and explicit regarding the docunents that were contained
inthe file, and his bare assertion in his testinony that the
data in the workfile he exam ned was collected "after the fact"
is without any point of tenporal reference and is unsupported by
any explanation of the basis for his concl usion.

31. Second, although the Departnent has proven by clear
and convi ncing evidence that the workfile maintained by
M. Smalley did not contain a signed copy of the appraisal
report, this proof is not sufficient to establish that
M. Smalley violated the record-keepi ng provision of the USPAP.
The provision contains a series of itens that nust be included
in an appraiser's workfile, and each itemin the series is set
off fromthe others by a sem-colon. By its terns, the

provi sion requires that an appraiser keep "true copies of any

16



witten reports, docunented on any type of nedia"; the

requi renent that an apprai ser nust provide a "signed and dated
certification" applies only to "summaries of any oral reports or
testinmony, or a transcript of testinony.” The Conment to the
USPAP provi sion explains that the true copy nmaintained in the
wor kfile must be "of the entire actual witten appraisal

sent or delivered to the client."

32. The only evidence offered by the Departnment to support
its contention that the USPAP provision requires an appraiser to
include in his workfile a signed copy of the appraisal report
is, again, the bare assertion of the Departnent's investigator
in his testinony at the hearing. The Departnent did not present
any evidence to establish that it is the practice in the
industry to keep a signed copy of the appraisal report in the
wor kfile, and neither the USPAP provision nor the Comment
contai ns any such requirenent. The Departnent did not allege in
the Admi nistrative Conplaint, and there was no evidence to
establish, that the contents of the copy of the appraisal the
Departnent's investigator obtained fromM. Smalley's workfile
were any different fromthe contents of the copy of the
apprai sal sent to the Department with the anonynous conpl aint.?>
Therefore, the Departnent has failed to prove that M. Smalley's
workfile did not contain a "true copy" of the appraisal report

sent to M. Smalley's client.

17



33. Section 475.624(2), Florida Statutes (1999), provides
that disciplinary action nmay be taken agai nst an apprai ser when
the appraiser "[h]as been guilty of . . . cul pable negligence,
or breach of trust in any business transaction in this
state . . . ." The Departnent included in its Admnistrative
Compl aint the factual allegation that M. Snalley "knew or
shoul d have known that the signature of the supervisory
apprai ser was not the genuine signature of the person it
purported to represent.” This factual allegation is the basis
for the Departnment's charge in Count Il of the Administrative
Complaint that M. Smalley "is guilty of cul pabl e negligence or
breach of trust in a business transaction in violation of

8 475.624(2), Fla. Stat. (1999)." Based on the findings of fact

herein and for the reasons set forth bel ow, the Departnment has
failed to satisfy its burden of proving by clear and convincing
evidence that M. Snalley violated Section 475.624(2), Florida
Statutes (1999), as alleged in the Adm nistrative Conplaint or
as argued by the Departnent in its Proposed Recommended Order.
34. In its Proposed Recormmended Order, the Departnment took
the position that M. Smalley commtted cul pabl e negligence or a
breach of trust with respect to the subject appraisal, first,
because he forged M. Oero's signature to the appraisal report
and, second, because he knew or should have known that M. Qero

was not his supervisory appraiser.
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35. The Departnent has failed to prove by clear and
convinci ng evidence that the signature on the appraisal report
was not M. Oero's signature. The Departnent's investigator
testified that M. OQero's attorney told himthat M. OQero said
he did not sign the subject appraisal report, and the
i nvestigator further testified that M. OQero sent hima letter
i n which he denied having signed the report; this letter was not
of fered into evidence, nor was any docunent purportedly
containing M. Qero' s signature offered into evidence to
provi de a point of conparison with the signature on the
apprai sal report purported to be that of M. Qero.

M. Canpbell testified that M. Oero told himthat he

(M. Oero) had not signed the appraisal report. The testinony
of both the Departnent's investigator and M. Canpbell is
hearsay; it would not be adm ssible over objection in a civil
action; and it does not supplenent or explain other evidence.
This testinony is not sufficient, therefore, to support a
finding of fact that the signature on the appraisal report is
not M. Qtero's signature. See Section 120.57(1)(c), Florida
Statutes (2000).

36. Furthernore, even if the Department had proven that
the signature on the appraisal report is that of M. Otero, the
Departnment has failed to prove by clear and convinci ng evi dence

that M. Smalley affixed the signature to the report.
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M. Canpbell's testinony that M. Snalley adnmitted during the
meeting with M. Canpbell and M. Qero that he had signed
M. Qero's nane to the appraisal was precise and explicit,
however, he did not distinctly remenber other details of the
di scussion that took place during the neeting. Wi ghed agai nst
M. Canpbell's testinony is the testinony of the Departnment's
investigator that, during his interviewwith M. Smalley on
March 9, 2000, M. Snalley denied that he signed M. Oero's
signature to the appraisal report and M. Smalley's testinony
that he did not sign M. Qero's nanme to the report. Having
considered all of the evidence of record and assessed the
credibility of the witnesses and the persuasiveness of the
testinony, the undersigned is not firmy convinced that

M. Smalley signed M. OGtero's name to the subject appraisal
report, especially since the Departnent offered no cogni zabl e
proof to establish that the signature on the appraisal report
was not M. OQtero's signature.

37. Finally, the Departnent has failed to prove by clear
and convincing evidence that M. Small ey knew or should have
known that M. O ero was not registered with the Departnent as
his supervisory appraiser. The Departnent offered no cogni zable
proof to establish that M. Qtero was not registered with the
Departnent as a supervisory appraiser for M. Snalley. The only

evi dence offered to support this contention was the absence of
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any nention of M. Qero in the "certified" summary of the
contents of the Departnent's licensure file and the testinony of
the Departnent's investigator that the conputer printout of

M. Smalley's licensure file did not showthat M. Qero was
registered as M. Snalley's supervisory appraiser. The
certified summary of the contents of M. Smalley's licensure

file i s uncorroborated hearsay,?®

and the investigator's

testinmony, |ikew se, was uncorroborated hearsay, based as it was

solely on the investigator's review of a conputer printout that

was not offered into evidence at the hearing, nuch |ess

est abl i shed as a business record mai ntai ned by the Departnent.
38. Even if the Departnment had presented cl ear and

convi nci ng evidence that M. OQero was not registered wth the

Departnent as a supervisory appraiser for M. Smalley, the

Departnent failed to present any evidence to establish that

M. Smalley knew that M. OQtero was not registered as one of his

supervi sory appraisers, and it failed to present any evidence

fromwhich it could be inferred that M. Smalley should have

known that M. Oero was not registered as one of his

supervi sory appraisers. In any event, the Departnent is

precluded fromdisciplining M. Snmalley on the basis of this

al l egation both because it did not allege facts inits

Admini strative Conplaint relating to this charge,’ and because

the Departnent has already issued M. Smalley a citation
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charging himw th submtting an appraisal report to a client

with the signature of a supervisory appraiser not registered

with the Departnent.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that the Florida Real Estate Appraisa
Board enter a final order dismssing the Adm nistrative
Compl aint filed against Dale Snall ey.

DONE AND ENTERED t his 31st day of August, 2001, in

Tal | ahassee, Leon County, Flori da.

PATRI CIl A HART MALONO

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 31st day of August, 2001.

ENDNOTES

'/ The relevant chapter is actually Chapter 475, Florida
St at ut es.

2/  Section 475.611(1)(l), Florida Statutes (1999), defines a
"regi stered assistant appraiser"” as "a person who is registered
with the departnment as qualified to perform appraisal services
under the supervision of a licensed or certified appraiser.”
Rul e 61J1-7.006, Florida Adm nistrative Code, provides:
"Whenever a registered appraiser signs an appraisal report, the
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regi stered appraiser's prinmary or secondary supervising |licensed
or certified appraiser(s) nust also sign the appraisal report.”

3/ Although the Departnent did not specify in the Adninistrative
Conpl aint the specific provision of the USPAP all egedly violated
by M. Smalley, he did not request a nore definite statenent of

t he charges agai nst him

“ M. Smalley offered his workfile into evidence, and it was
recei ved over the objection of the Departnment as Respondent's
Exhibit 1. Counsel for the Department then stated: "I wll
stipulate to everything that's maintained in the file, it does
not have to be admtted, . . . . | don't have a problemwth it
not being admtted as actual evidence. | will stipulate to

M. Smalley['s] maintaining a workfile." (Tr. at 95.) In
consideration of the Departnent's stipulation, M. Smalley

wi t hdrew Respondent's Exhibit 1.

°/  In fact, a conparison of the first two pages of Petitioner's
Exhibit 2, the copy of the appraisal report the Departnent's

i nvestigator obtained fromM. Smalley's workfile, and the first
two pages of Petitioner's Exhibit 4, which was purportedly sent
to the Departnent attached to the anonynous conplaint, reveals
that the contents of the two documents are identical; the only
difference is that Petitioner's Exhibit 4 contains what purport
to be the signatures of M. Smalley and M. Qero.

®  The information recited in the "certified" summary of the
contents of M. Smalley's licensure file is hearsay when it is
offered to prove the contents of the file. A certification is
properly used to certify the authenticity of the docunents
contained in the licensure file and attached to the
certification, see Section 90.902(4), Florida Statutes, and the
hearsay nature of the docunents can be overconme by the testinony
of a qualified wi tness establishing that the docunents are

busi ness records. See Section 90.803(8), Florida Statutes.

I See Cottrill v. Departnent of Insurance, 685 So. 2d 1371
1372 (Fla. 1st DCA 1996) ("Predicating disciplinary action
against a |icensee on conduct never alleged in an adm nistrative
conpl aint or some conparabl e pleading violates the

Adm ni strative Procedure Act.")
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COPI ES FURNI SHED

Rania A. Soliman, Esquire
Depart nment of Busi ness and
Pr of essi onal Regul ation
400 West Robinson Street, Suite N-308
Hur ston Bui |l di ng, North Tower
Ol ando, Florida 32801

Harold M Braxton
Qualified Representative
9132 Sout hwest 78th Pl ace
Mam, Florida 33156

Patricia J. Birch, Chairperson

Fl ori da Real Estate Appraisal Board
400 West Robi nson Street

Post O fice Box 1900

Olando, Florida 32802-1900

Hardy L. Roberts, 111, General Counse
Departnment of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-22202

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions wthin
15 days fromthe date of this reconmended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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